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IMPLICATIONS OF THE SUPREME COURT’S BOUMEDI- 
ENE DECISION FOR DETAINEES AT GUANTANAMO 
BAY, CUBA: ADMINISTRATION PERSPECTIVES 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON ARMED SERVICES, 

Washington, DC, Thursday, July 31, 2008. 
The committee met, pursuant to call, at 2:04 p.m., in room 2118, 

Rayburn House Office Building, Hon. Ike Skelton (chairman of the 
committee) presiding. 

OPENING STATEMENT OF HON. IKE SKELTON, A REPRESENTA-
TIVE FROM MISSOURI, CHAIRMAN, COMMITTEE ON ARMED 
SERVICES 

The CHAIRMAN. Good afternoon. Our committee will come to 
order. 

This afternoon, we have the second part of our series of hearings 
on the implication of the Boumediene decision from the United 
States Supreme Court. 

For this afternoon’s panel, we have Mr. Daniel Dell’Orto, who is 
the Acting General Counsel for the Department of Defense; Greg-
ory Katsas, who is the Assistant Attorney General for the Civil Di-
vision of the Justice Department; Colonel Steve David, the Chief 
Defense Counsel in the Office of Military Commissions in the De-
partment of Defense; and Sandra Hodgkinson, who is the Deputy 
Assistant Secretary for Detainee Affairs in the Department of De-
fense, who will not testify but will be available for questions. Am 
I correct? 

Ms. HODGKINSON. Yes, sir. 
The CHAIRMAN. Ranking Member Duncan Hunter, remarks. 

STATEMENT OF HON. DUNCAN HUNTER, A REPRESENTATIVE 
FROM CALIFORNIA, RANKING MEMBER, COMMITTEE ON 
ARMED SERVICES 

Mr. HUNTER. Mr. Chairman, let’s get right with the program 
here; and I look forward to the witnesses’ statements. I am sure 
we will have some good questions afterwards. 

The CHAIRMAN. Thank you. 
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STATEMENTS OF DANIEL J. DELL’ORTO, ACTING GENERAL 
COUNSEL, DEPARTMENT OF DEFENSE; GREGORY G. KATSAS, 
ASSISTANT ATTORNEY GENERAL, CIVIL DIVISION, DEPART-
MENT OF JUSTICE; COL. STEVEN DAVID, USA, CHIEF DE-
FENSE COUNSEL, OFFICE OF MILITARY COMMISSIONS, DE-
PARTMENT OF DEFENSE; AND SANDRA HODGKINSON, DEP-
UTY ASSISTANT SECRETARY FOR DETAINEE AFFAIRS, DE-
PARTMENT OF DEFENSE 
The CHAIRMAN. Mr. Dell’Orto, you are on. 

STATEMENT OF DANIEL J. DELL’ORTO 
Mr. DELL’ORTO. Thank you, Mr. Chairman, Ranking Member 

Hunter, and members of the committee for the opportunity to tes-
tify on the implications of the Supreme Court’s Boumediene deci-
sion for detainees at Guantanamo Bay, Cuba. 

The Department of Defense is working diligently to satisfy the 
considerable litigation requirements stemming from the Supreme 
Court’s decision in Boumediene v. Bush. The ramifications of that 
decision for the Department of Defense and for our Nation are sig-
nificant. The Department already has experienced some of these 
ramifications, while others are looming in the near future and still 
others are as yet unknown. As significant as Boumediene is, it is 
only one in a recent line of decisions that establish an unprece-
dented level of judicial involvement in matters historically and, in 
the Department’s view, most appropriately reserved to military 
professionals, including decisions on whom to detain as enemy com-
batants in an ongoing armed conflict. 

There are currently more than 250 petitions for the writ of ha-
beas corpus pending in federal district court that involve more than 
300 current or former Guantanamo detainees. Now that the Su-
preme Court has ruled that these petitions may proceed, the De-
partment is diverting personnel and assets from other ongoing mis-
sions to respond to them. Those diverted are not just legal per-
sonnel and administrative assets. We also have diverted or are in 
the process of diverting substantial numbers of intelligence assets 
to support this litigation. 

The Department’s immediate challenge is that what the law re-
quires is currently unclear. As the Attorney General noted in a 
July 21st, 2008, speech, the Supreme Court explicitly left many 
questions unanswered in Boumediene. The Court said that Guanta-
namo detainees have a constitutional right to pursue habeas pro-
ceedings in federal court. The Court did not say how these cases 
would proceed or what procedures and standards would apply. 
Given this lack of direction, and in the absence of legislation, the 
rules governing habeas proceedings for detainees at Guantanamo 
will be devised on an ad hoc basis in federal district courts. 

Although we do not know what the federal district courts will de-
cree as the ultimate requirements for these proceedings, we antici-
pate a number of potential problems. 

First, these habeas proceedings could require the diversion of sig-
nificant operational, law enforcement, and security resources, in 
addition to administrative, legal, and intelligence resources. In ad-
dition to the significant resources the Department already is devot-
ing to this litigation, if judges order the in-person appearance of de-
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tainees at hearings, numerous security assets would need to be de-
voted to the task. 

As alarming, if federal district court judges issue subpoenas re-
quiring in-person testimony of those who gathered the relevant in-
formation pertaining to a habeas petitioner, combat troops, intel-
ligence personnel, and other critical military and civilian personnel 
may need to be pulled from the theater of combat operations and 
sent to Washington, DC, to answer questions from detainees’ law-
yers. 

As Justice Jackson presciently noted in Johnson v. Eisentrager in 
1950, and I quote, ‘‘It would be difficult to devise more effective fet-
tering of a field commander than to allow the very enemies he is 
ordered to reduce to submission to call him to account in his own 
civil courts and divert his efforts and attention from the military 
offensive abroad to the legal defensive at home.’’ 

Indeed, the Supreme Court, in Boumediene, acknowledged that 
the conduct of habeas proceedings for Guantanamo detainees could 
raise national security issues. 

Second, the rules for habeas proceedings could affect how our sol-
diers, sailors, airmen, and marines fight on battlefields around the 
world. It must be emphasized that petitioners in these cases have 
been detained under the law of war during an ongoing armed con-
flict. These are not the typical habeas proceedings in a civilian con-
text with which the federal judiciary is familiar. Judges could re-
quire arrest reports, chain of custody authentication reports, or 
other evidentiary processes. Rulings that evidence must be ex-
cluded or that a detainee must be freed because certain evidentiary 
processes, relevant to a civilian but not a wartime environment, 
were not followed, would, in effect, serve to regulate our troops on 
the battlefield, just as judges, in effect, regulate the local police in 
civilian life. 

Third, habeas proceedings could be used as a vehicle for detain-
ees charged with war crimes to attempt to halt or delay their mili-
tary commission trials. The Supreme Court ruling in Boumediene 
was focused on challenges to the lawfulness of detention, not on 
military commission procedures as provided in the Military Com-
missions Act. 

Further, the Court looked favorably on the adversarial pro-
ceedings of prior military commissions. Although a federal district 
court judge recently rejected the effort of one detainee to block his 
military commission trial, another detainee already has filed a 
court challenge to stop his military commission from moving for-
ward, and others almost certainly will follow. As the Attorney Gen-
eral explained, Americans charged with crimes in our courts must 
wait until after their trials and appeals are finished before they 
can seek habeas relief. So should alien enemy combatants. 

Finally, the Supreme Court, while providing access for detainees 
to the federal district courts for habeas proceedings, let stand the 
alternative route to the Court of Appeals for the District of Colum-
bia Circuit Court under the Detainee Treatment Act. Detainees 
now have two separate and redundant legal channels through 
which they can challenge the legality of their detention, one under 
the Detainee Treatment Act and the other under the Constitution. 
This dual-track challenge to detention only serves to strain the re-
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sources of the Department further, providing detainees greater op-
portunities to challenge their detention than those that are avail-
able to U.S. citizens imprisoned in the United States. 

These are but a few of the concerns we have about Guantanamo 
detainee habeas proceedings and their consequences for the De-
partment. We recognize that there are opposing considerations and 
that writing the rules governing these habeas proceedings will re-
quire a difficult balancing of interests. The Department acknowl-
edges and respects the judgment and expertise of the federal 
courts. Nevertheless, Congress is best suited to conduct this bal-
ancing and to write the rules for habeas proceedings for detainees 
at Guantanamo Bay. 

The federal district courts do not have the institutional com-
petency that Congress has to address these questions effectively 
and efficiently, appropriately taking into account national security 
concerns and the potential impact on ongoing military operations. 
Further, judges might impose conflicting rules, putting the Depart-
ment in an untenable position at least until those differences can 
be resolved in higher courts after considerable delay and uncer-
tainty while the war on terror continues. Although the D.C. Dis-
trict Court is attempting to coordinate the cases to some degree, 
many substantive issues likely will be determined by multiple 
judges in individual cases. 

Finally, unlike Congress, federal judges cannot consider and re-
fine the entire statutory framework of Guantanamo detainee legal 
process. By providing rules for habeas proceedings, Congress can 
ensure that habeas proceedings do not delay trials by military com-
mission and justice for the victims of the September 11th, 2001, at-
tacks. Congress can ensure that the government does not waste re-
sources litigating and relitigating the very same issues in the more 
than 250 pending habeas petitions and in the more than 190 cases 
in the United States Court of Appeals for the District of Columbia 
Circuit under the Detainee Treatment Act. Legislation, not litiga-
tion, is the best vehicle for writing these rules. 

The Department of Defense fully supports the six specific prin-
ciples that the Attorney General suggested should guide the legis-
lation of rules for habeas proceedings for detainees at Guantanamo 
Bay, Cuba, as he articulated in his recent speech. 

First, Congress should make clear that federal courts may not 
order the government to bring, admit, or release those detained at 
Guantanamo Bay into the United States. 

Second, Congress should ensure our national security secrets are 
protected and that terrorists do not use these proceedings as a 
means to discover what we know about them and how we acquired 
that information. 

Third, Congress should make clear that habeas proceedings 
should not delay the military commission trials of detainees 
charged with war crimes. 

Fourth, Congress should explicitly reaffirm that the United 
States remains engaged in an armed conflict with al Qaeda, the 
Taliban, and associated organizations and that the United States 
may detain as enemy combatants those who have engaged in hos-
tilities or purposefully supported al Qaeda, the Taliban, and associ-
ated organizations. 
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Fifth, Congress should establish sensible procedures adapted to 
the realities of national security. To eliminate duplicative efforts 
and inconsistent rulings, one district court should have exclusive 
jurisdiction over these habeas cases, and common legal issues 
should be decided by one judge in a coordinated fashion. Military 
service members should not be required by subpoenas to leave the 
front lines to testify as witnesses in habeas hearings. Affidavits 
prepared after battlefield activities have ceased should suffice. 
Military members should not be required to create such documents 
as the arrest reports and chain of custody logs that civilian law en-
forcement entities use. 

Sixth, Congress should make clear that the detainees cannot pur-
sue other forms of litigation to challenge their detention. Congress 
should eliminate statutory judicial review under the Detainee 
Treatment Act. Congress should reaffirm its previous decision to 
eliminate other burdensome litigation not required by the Constitu-
tion, such as challenges to conditions of confinement or transfers 
out of U.S. custody. 

Along these lines, the Department of Defense requests that legis-
lation expressly confirm that the habeas jurisdiction of the federal 
courts does not extend beyond the holding of Boumediene. We be-
lieve this proposition is reflected in the current law following 
Boumediene, which extended constitutional habeas jurisdiction 
based on the unique circumstances prevailing at Guantanamo Bay. 

It goes without saying, however, that all of the difficulties that 
we face with respect to the Guantanamo habeas petitions would 
pale in comparison to the difficulties we would encounter were fed-
eral court jurisdiction extended to those detained in or near a zone 
of active hostilities, such as in Iraq and Afghanistan. The burden 
of litigating the petitions of some 270 detainees at Guantanamo is 
considerable, but the prospect of litigating the petitions of multiple 
hundreds of alien detainees in Afghanistan and tens of thousands 
of alien detainees in Iraq would simply be crippling. The Constitu-
tion of the United States hardly contemplates such a result. 

In conclusion, although the topic of today’s hearing is the impli-
cations of the Supreme Court’s Boumediene decision for detainees 
at Guantanamo Bay, Cuba, I have begun by discussing the implica-
tions of Boumediene for the Department of Defense. In my current 
position as Acting General Counsel of the Department of Defense, 
as in my previous career as a judge advocate and Army line officer 
for more than 27 years, my foremost duty has always been to our 
troops, to ensure that they can lawfully do what is necessary to 
fight and win our Nation’s wars and to defend our Nation from at-
tacks, whether those attacks come from adversary nations or from 
nonstate actors such as al Qaeda. 

We must remain mindful that the enemy we face today and have 
faced since the early 1990’s uses 21st century technology to per-
petrate brutal, indiscriminate attacks on civilians. As the Congress 
considers legislation in response to Boumediene and weighs the 
many important interests at stake, I respectfully trust that you will 
carefully consider this as well. 

Thank you very much. 
[The prepared statement of Mr. Dell’Orto can be found in the Ap-

pendix on page 35.] 
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The CHAIRMAN. Mr. Katsas, Assistant Attorney General. 

STATEMENT OF GREGORY G. KATSAS 
Mr. KATSAS. Thank you, Mr. Chairman. 
The CHAIRMAN. Get as close to that as you can, would you, 

please? 
Mr. KATSAS. Can you hear me? 
Mr. Chairman, Congressman Hunter, members of the committee, 

you have my full written statement, so let me just give you a brief 
summary here. 

I appear before you today as the Assistant Attorney General for 
the Civil Division, which is responsible for handling the hundreds 
of habeas corpus and Detainee Treatment Act cases brought by 
aliens detained as enemy combatants at Guantanamo Bay, Cuba. 
In the wake of the Supreme Court’s Boumediene decision, the par-
ties to those cases and the lower courts face unprecedented chal-
lenges. 

Boumediene makes clear that its extension of habeas corpus to 
review wartime status determinations of aliens captured and held 
outside the United States is unprecedented. In this context, there 
are no controlling federal rules or statutes. There are few relevant 
federal precedents. There is no past experience. And while 
Boumediene itself recognized that habeas proceedings in this con-
text must take account of practical considerations and wartime ex-
igencies, the Court gave little guidance about how to proceed with 
the enormously difficult and sensitive task of ensuring fairness to 
detainees, while at the same time not unduly impeding the pros-
ecution of an ongoing armed conflict. 

Recently, the Attorney General invited Congress to establish 
some guidelines for the efficient, fair, and safe adjudication of these 
difficult habeas cases. Let me briefly give you a litigator’s perspec-
tive on the urgency of his six specific proposals. 

First, judges should be prohibited from ordering the release of 
detainees into the United States. In one case, we already have a 
pending motion for release not only into the United States but into 
greater Washington, DC, and even before habeas proceedings have 
run their course. Congress should act quickly to prevent judges 
from releasing potentially dangerous individuals into our midst. 

Second, habeas procedures should ensure adequate protection for 
classified information. The military must never be put to an impos-
sible choice, as our opponents have urged, between revealing classi-
fied information to al Qaeda or releasing dangerous al Qaeda 
operatives. 

Third, habeas proceedings should not interfere with war crimes 
prosecutions before military commissions. In Boumediene, the Su-
preme Court cited adversarial military commission procedures with 
approval. Yet in the habeas litigation, Ramzi Bin Al Shib, who 
prosecutors believe was a principal facilitator of the September 11 
attacks, has moved to stop his war crimes trial through habeas. 
Congress should act to ensure that the trials move forward, so that 
terrorists can be brought to justice. 

Fourth, Congress should reaffirm the President’s detention au-
thority in the ongoing armed conflict with al Qaeda. We think that 
authority is obvious, but in the recent Al-Marri case, four of nine 
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judges on the Fourth Circuit would have held that the military 
lacks any authority to detain any member of al Qaeda—not Khalid 
Sheikh Mohammed; not Mohammed Atta, if we had managed to 
catch him in time; not even Osama bin Laden. Congress should de-
finitively correct that dangerous misunderstanding of military au-
thority. 

Fifth, Congress should establish sensible procedures to govern 
the adjudication of the pending habeas cases. The question of what 
procedures are appropriate remains entirely unsettled. The judges 
have asked for briefing on basic procedural framework issues, such 
as burdens of proof, extent of discovery, and the need for evi-
dentiary hearings. In no other context that I know of are funda-
mental rules like that so basically unsettled. To facilitate the 
prompt and uniform handling of these cases, Congress should 
adopt a streamlined but fair framework along the lines that the 
Supreme Court approved for habeas proceedings involving citizens 
held as enemy combatants. 

Sixth, and finally, Congress should eliminate the now unneces-
sary judicial review proceedings in the Detainee Treatment Act, 
which were intended as a substitute, not as an addition to habeas. 
Now that habeas review is once again available, there is no sense 
in requiring the government, the detainees, or the courts to engage 
in the duplicative adjudication of about 190 Detainee Treatment 
Act petitions on top of about 250 pending habeas petitions. 

Thank you very much. 
[The prepared statement of Mr. Katsas can be found in the Ap-

pendix on page 44.] 
The CHAIRMAN. Colonel David. 

STATEMENT OF COL. STEVEN DAVID 

Colonel DAVID. Thank you, Chairman Skelton, members of the 
House Armed Services Committee. 

The CHAIRMAN. Please get a little closer. 
Colonel DAVID. Is this a little better? 
The CHAIRMAN. Turn it on. 
Colonel DAVID. Thank you again, Chairman Skelton—— 
The CHAIRMAN. There you go. 
Colonel DAVID [continuing]. Members of the House Armed Serv-

ices Committee. 
My name is Colonel Steve David, and I am grateful for the invi-

tation and honor to testify before this committee. I have prepared 
and submitted my testimony, so what I intend to do is summarize 
that testimony and then give you all more time to ask questions. 

My testimony is given in my capacity as a private citizen who is 
currently serving as the Chief Defense Counsel in the Department 
of Defense Office of Military Commissions. My testimony does not 
represent the opinions of the Department of Defense, the Army, my 
subordinates, or any other entity. 

I have been asked to testify today about the implications of the 
Supreme Court’s decision in the Boumediene case and how they are 
likely to affect the detainees at Guantanamo Bay. 

I have served as the Chief Defense Counsel in the Office of Mili-
tary Commissions since August of 2007. I have, in that time, seen 
the number of cases expand from 2 to 21. I have served the United 
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States Army for over 26 years in a myriad of assignments, both on 
active duty and as a member of the Reserve Component Services. 

While I am currently serving as Chief Defense Counsel, I am on 
leave from my civilian profession as an elected trial court judge in 
the state of Indiana. I have served over 13 years as a trial judge 
in Indiana. I consider myself a public servant. I have also served 
as a military judge, both in the Army Reserves and on active duty 
in the United States Army. 

I am proud to be an elected officeholder, and I am proud to wear 
the uniform of the United States military. In my office in Boone 
County, Indiana, I proudly display with great reverence the flag of 
honor with the names of the 9/11 victims. 

I do not see my role as Chief Defense Counsel or my obligations 
as an officer of the United States military or as a judge any way 
inconsistent with these obligations. I think they are entirely con-
sistent. 

Because of the unique vantage point I have, I will generally con-
fine what I have to say to what Boumediene means for the military 
commissions. 

To put it briefly, the most important thing that Boumediene held 
is something that I always thought was obvious. Like Thomas 
Paine in Common Sense, in America, the law is king. For, as in ab-
solute governments, the king is the law, so in free countries, the 
law ought to be the king, and there ought to be no other. 

Boumediene held that in America, there are no law-free zones. 
This is an issue only because of the choice in 2002 to move enemy 
combatants from Afghanistan and terrorism suspects captured 
around the world to the U.S. military base at Guantanamo Bay. 
Even though the government treats the base as if it were U.S. soil 
for every other purpose, it has taken the position that it is foreign 
soil when it comes to the constitutional rights of the people we hold 
there. Boumediene puts that convenient theory to rest. 

In particular, Boumediene makes it clear that federal courts will 
ultimately have habeas review over the military commissions proc-
ess, and the commission defendants have constitutional rights. The 
gist of the Court’s holding is that, unless enforcing a right would 
be impractical, it should be honored. If the suspension clause ap-
plies in Guantanamo, then so must the ex post facto clause and 
other fundamental due process rights, like the prohibition on the 
use of coerced statements and the right to confront one’s accusers. 

There is nothing impractical about ensuring that the commis-
sions live up to basic American standards of justice. The constitu-
tional protections promised by Boumediene are particularly impor-
tant at a time when the highly politicized atmosphere surrounding 
the commission trials has begun to compromise their fairness. 

The legal adviser to the convening authority has been disquali-
fied from one case already for overstepping the role to such an ex-
tent that it amounted to unlawful command influence. Much of this 
appeared motivated by a desire to accelerate as many of the cases 
as possible before the Presidential election. If this process cannot 
survive a Presidential election, I submit to you it cannot survive, 
and does not deserve to survive, which brings me to the question 
of whether, after Boumediene, these commissions should survive. 
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To reiterate my opening point, Boumediene reaffirmed what 
should be a surprise to no American, that where our government 
is sovereign, the Constitution is sovereign. This fact will lead to the 
ultimate striking down of the most constitutionally suspect of the 
military commission’s procedures now in place. The only question 
that remains is how long it will take, how many convictions must 
be reversed, and whether it will be the product of the rulings of the 
military judges presiding over the commissions or the federal 
courts on appellate or habeas review. 

Since it is now simply a question of when, the only remaining 
one is why we started down this road in the first place. The ulti-
mate tragedy is the United States federal courts and military 
courts martial are more than capable of trying terrorists under tra-
ditional principles of American justice. As one of my favorite coun-
try music singers, Toby Keith, explains in one of his songs, ‘‘There 
ain’t no right way to do the wrong thing.’’ It would have been bet-
ter had we done the right thing from the beginning, but it is not 
too late to change direction and do it now. I advocate that we uti-
lize the federal criminal court system, with the safeguards in place, 
or the military justice system under the Uniform Code of Military 
Justice. 

Thank you for the opportunity to address your group. Again, I 
have submitted my testimony in written format and would be 
happy to answer any questions. 

The CHAIRMAN. Thank you very much. 
[The prepared statement of Colonel David can be found in the 

Appendix on page 58.] 
The CHAIRMAN. We have a series of six votes—one 15-minute 

vote, and the others are 5 minutes. So it will probably be about a 
40-minute break. And I hope that doesn’t disturb your afternoon 
too much. But I think we might be wise just to go ahead—this is 
a good place to break—and come back as soon as we can. We will 
resume the questioning. 

We thank you again for being with us. We look forward to the 
questions shortly. We will take a recess. 

[Recess.] 
The CHAIRMAN. Our hearing will come to order. 
We apologize to the witnesses, and we thank you for your pa-

tience. We had a series of votes, plus one unexpected one that took 
a considerable amount of time. So we will proceed, and the gen-
tleman from New York is with us. We will be able to forge right 
ahead. 

Let me ask, Mr. Dell’Orto, yesterday, Colonel Davis testified, and 
in his testimony he testified to the undue political influence that 
permeates the military commission process. Much of Colonel Davis’ 
complaint deals with the overly intrusive supervision of the pros-
ecution by the current legal adviser to the convening authority, an 
issue which Judge Allred in the Hamdan military commission case 
recently addressed. 

In the May 9, 2008, order Judge Allred, a captain in the United 
States Navy, found that the actions of the current legal adviser, 
General Thomas Hartman, reflected too close an involvement in 
the prosecution of commission cases and suggested an improper in-
fluence on the chief prosecutor’s discretion. As a result, Judge 
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Allred ordered the disqualification of the legal adviser from further 
participation in the Hamdan case. I understand that the legal ad-
viser has been removed from the Hamdan case. My first question 
is: Is that true? 

Mr. DELL’ORTO. Mr. Chairman, consistent with the judge’s order 
in that case, there is a legal adviser who has been appointed to 
continue the—— 

The CHAIRMAN. He has been removed? 
Mr. DELL’ORTO. There is a different one who has been appointed; 

yes, sir. 
The CHAIRMAN. Fine. Thank you. And someone has been named 

in his place? 
Mr. DELL’ORTO. Yes, sir, for that particular case. 
The CHAIRMAN. Okay. What is being done to eliminate undue 

command influence in all these military commission cases, Mr. 
Dell’Orto? 

Mr. DELL’ORTO. Mr. Chairman, I take issue with Colonel Davis’ 
remarks in that regard; and I would cite to the committee the re-
port that has been posted on our Web site, the one that was done 
at the then General Counsel Jim Haynes’ direction by Brigadier 
General Tate from the United States Army; Brigadier General 
Hardy from the United States Air Force; then Captain, now retired, 
Admiral Tronberger, who looked into the allegations of Colonel 
Davis and came up with findings and recommendations that ad-
dressed those issues. And my reading of that report does not concur 
with, I think, Colonel Davis’s assessment of the situation that 
prompted him to resign from his position. 

The CHAIRMAN. Mr. Katsas, yesterday, Steve Oleskey suggested 
in his testimony—I am sure I am quoting it right—that we should 
let this issue regarding the commissions play out in the courts be-
fore we attempt to legislate on the issue. Mr. Katyal didn’t quite 
go that far, but he thought it ought to play out for a short while, 
if I remember his testimony correctly. 

Do you have an opinion on that? Should we forge ahead, or 
should we wait until the courts have the opportunity to work more 
cases? Or where do you recommend we go? 

Mr. KATSAS. I am sorry, Mr. Chairman, is your question about 
the habeas proceedings or—— 

The CHAIRMAN. Yes, yes. Excuse me, yes. 
Mr. KATSAS. Okay. My strong recommendation to the committee 

would be to legislate standards, a procedural framework to govern 
the conduct of what are 250 unprecedented cases. We don’t know 
such fundamental questions as: What are the relevant burdens of 
proof? What is the nature of our discovery obligations? How is clas-
sified information to be protected? Is there an entitlement to live 
hearings? 

So, you have a tremendous potential for disparate rulings as dis-
trict courts try to work through these issues. You have the possi-
bility of disagreement in the district courts, which will produce 
large numbers of reversals on appeal, which will slow down the 
process, not facilitate it. In terms of Justice Department resources, 
you would force us to relitigate the same set of issues at least 3 
times, potentially 15 times, or dozens of times, depending upon the 
extent of consolidation; and you would risk the courts not striking 
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the optimal balance between the interests of fairness to individual 
detainees and legitimate military needs in prosecuting this war. 

And, finally, I should just note that there is a 200-year tradition 
of congressional involvement in shaping the scope of habeas corpus. 
Statutory direction goes all the way back to the first Judiciary Act. 
It would not be novel or unusual for Congress to set down stand-
ards and guidance, as it always has with respect to habeas, as the 
Supreme Court invited in Boumediene, and, indeed, as Chief Judge 
Lamberth of the district court has invited in a press release wel-
coming guidance from this Congress. 

The CHAIRMAN. Thank you. 
How many detainees are there currently at Guantanamo? 
Ms. HODGKINSON. There are approximately 265. 
The CHAIRMAN. Two hundred and sixty-five? 
Ms. HODGKINSON. Yes, sir. 
The CHAIRMAN. How many of that 265 have been formally 

charged? 
Ms. HODGKINSON. Twenty-one. 
The CHAIRMAN. Twenty-one? 
Ms. HODGKINSON. Yes, sir. 
The CHAIRMAN. When were those 21 detainees charged? 
Mr. DELL’ORTO. Mr. Chairman, they have been charged over a 

period of time, beginning in, I believe, February of 2007 through 
the present. First charges after the— 

Well, let me step back. We did have a number who had been 
charged prior to the Supreme Court decision in Hamdan in 2006. 
There were about, I’d say, somewhere on the order of 5 to 10, al-
though my memory may be off there. 

In the aftermath of the Supreme Court decision in Hamdan, we 
and the Congress and the Administration put together the Military 
Commissions Act. The President signed it, and then we started the 
charging process over again for some of those detainees. So, some 
of the 21 who are now charged have been recharged post the Mili-
tary Commissions Act. 

The CHAIRMAN. Will all of the 265—is that correct? Will all the 
265 be charged with one charge or another? 

Mr. DELL’ORTO. We don’t expect that to be the case, Mr. Chair-
man. The Chief Prosecutor and the prosecutors who work for him 
will make those decisions, as to which of the detainees will be 
charged. The convening authority will make a determination about 
which of those cases will be referred to trial unfettered by any out-
side influence. Those are decisions that they will make. 

We have heard estimates from the Office of the Chief Prosecutor 
that somewhere in the order of 60 to 80 detainees could be charged. 
But, again, it is their determination as to which they will charge 
and what charges will be preferred, and we will have to see how 
that plays out over the coming year. But I would expect that, since 
that number has not changed very much, that probably, on the out-
side, 80, maybe slightly more, could be charged or are anticipated 
being charged. 

The CHAIRMAN. So, you will have either around 200 or slightly 
fewer that you do not anticipate being charged. Is that correct? 

Mr. DELL’ORTO. I think, if I were to do the math, I think that 
is about right, Mr. Chairman. 
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The CHAIRMAN. And what will you do with them? 
Mr. DELL’ORTO. Well, we have a number of them who have al-

ready been cleared for either transfer to their—— 
The CHAIRMAN. How many would that be? 
Mr. DELL’ORTO. That number is about—I think Ms. Hodgkinson 

has that number. 
The CHAIRMAN. How many is that? 
Ms. HODGKINSON. Yes, sir, there is approximately 60 individuals 

at Guantanamo Bay who have already been approved for transfer 
or release either back to their home country or, in the instances 
where their home country does not want them or they can’t be sent 
there out of humane treatment concerns or security concerns, then 
we are seeking a third country. 

The CHAIRMAN. So, 60 or so will be released one way or the 
other. Is that correct? 

Ms. HODGKINSON. Our goal is to transfer or release about 60 of 
them; yes, sir. 

The CHAIRMAN. Then you still have—— 
Ms. HODGKINSON. But we do continue, sir, to have administra-

tive—— 
The CHAIRMAN [continuing]. 140, 150 that will still be there. Do 

you anticipate charging them with anything? 
Ms. HODGKINSON. Well, I would note that we continue to have 

the annual administrative review boards, which have been very 
successful in approving individuals for transfer or release. To date, 
more than 500 people have gone home under this process and 
through our diplomatic negotiations. So, those processes will con-
tinue at the rate that we have been doing so. 

Over the past year, we sent more than a hundred people home 
under these very procedures, this careful process and these delib-
erate negotiations with other countries; and we intend to continue 
to do that for the remaining population that does not at this time 
intend to be prosecuted. 

The CHAIRMAN. So, you will have approximately 140, there-
abouts, that will not be charged and are there permanently. Is that 
correct? 

Mr. DELL’ORTO. That number, give or take a few, will be a dif-
ficult number to come to a resolution through either the military 
commission process or the release process, although, as Ms. 
Hodgkinson indicates, we will continue to try to find ways to either 
transfer them—likely they would have to be transfers, because my 
understanding is the threat level for those is so high that they 
could not be outright released. But you are right. That is a core 
number, thereabouts, that will be neither charged nor—at least not 
in the short term—transferred or released. 

The CHAIRMAN. Kind of like the man aboard a ship that couldn’t 
get off the ship because he didn’t have a country. Is that basically 
it? They are stuck there? 

Mr. DELL’ORTO. Until the end of hostilities. 
Again, our basis for holding all of these folks from the outset has 

been that they are enemy combatants during an armed conflict, 
much as we have faced in other prior wars. Obviously, this one has 
gone on longer—— 

The CHAIRMAN. Are they considered prisoners of war? 
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Mr. DELL’ORTO. They are not technically—they are not treated 
as prisoners of war under the Third Geneva Convention. They are 
considered unlawful enemy combatants who are detained under the 
laws of war. 

The CHAIRMAN. Mr. Hunter. 
Mr. HUNTER. Thank you, Mr. Chairman. And I know I join with 

you in apologizing to our witnesses for this bad timing and this 
long delay here, and I apologize for getting back a little late here. 

Let me just ask you a few preliminary questions about Guanta-
namo, because I think, to the public, Guantanamo is a place that 
has been excoriated in the press as a place that people think mis-
treatment occurs. So my first question is, in your estimation—and 
I would ask this of all the panelists—are the prisoners, detainees 
being treated well at Guantanamo? And do you have any objec-
tions, or do you see any problems with their treatment? 

I just go left to right here. Yes, ma’am. 
Ms. HODGKINSON. Yes, I will begin by saying, sir, that we believe 

that the detainees are being very well treated at Guantanamo Bay. 
We have taken extensive measures and efforts to ensure that they 
have the highest standards of care that we can provide, both 
through medical care and treatment, which has a higher patient- 
to-doctor ratio than any other facility that we are aware of. We try 
to ensure that they have regular exercise, and all detainees have 
recreation opportunities, including sports. They have cultural ac-
tivities. They have activities that comport with their religious be-
liefs. And it is our full belief that they have the highest standards 
of care that we can provide. 

Mr. HUNTER. Okay. Anybody disagree with that, that they are 
well treated? 

Mr. DELL’ORTO. No, sir. And I have been down there a number 
of visits. 

Mr. HUNTER. So they are well treated. So there is no—— 
Colonel DAVID. May I comment, sir? 
Mr. HUNTER. Yes, go right ahead. Speak up. Bring that micro-

phone close to you when you are talking. Everybody seems to be 
real worried about that. 

Colonel DAVID. I have been in the camps. This is Colonel David. 
I have been in the camps. I have met with different detainees. As 
a Legal Support Office (LSO) commander, I sent my attorneys to 
work for Joint Task Force (JTF) Gitmo Staff Judge Advocate’s (SJ) 
office. In fact, several years ago I served as the interim SJ for a 
short period of time with Joint Task Force Guantanamo. 

I can say that, with very few exceptions, the men and women 
who are members of the guard force are members of the medical 
staff, have provided excellent treatment to the detainees. However, 
there have been circumstances, there have been occasions when de-
tainees have been mistreated. That has happened. 

It has not happened regularly, and I am not talking about the 
issue of whether or not—certain types of interrogation methods or 
torture or not. I am talking about mistreatment. That has hap-
pened. But it has happened on occasion, not regularly. 

The vast majority of the people down there are doing tremendous 
jobs under very difficult circumstances. But I just wanted to clarify 
the record, from my perspective, that it is not a 100 percent true 
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statement in my opinion that they are treated well and have been 
treated well all the time. 

Mr. HUNTER. Well, I asked—the question was: Are they being 
treated well now? What is your opinion? Do you see deficiencies? 

Colonel DAVID. I think there have been occasions, not recently, 
that they have not been treated as we would like them to be treat-
ed, I believe. 

Mr. HUNTER. Okay. How long ago? 
Colonel DAVID. I think the most recent incident that I am aware 

of is probably within the last 60 days, sir. 
Mr. HUNTER. Okay. What happened? 
Colonel DAVID. I am not sure how much I can talk about that in 

this forum. 
Mr. HUNTER. Well, you got us there. You tell us you saw some-

thing bad, but you can’t tell us what it was. 
Colonel DAVID. No, sir, I did not see anything bad. It is informa-

tion provided to me which suggests that that incident occurred, and 
we brought it to the attention of—— 

Mr. HUNTER. Okay. So, if an incident occurs—we assume people 
aren’t perfect, and you are not going to have a prison without hav-
ing some incident at some point—is disciplinary action taken? 

Colonel DAVID. Sometimes that is a little hard to ascertain ex-
actly what happens as an end result. We don’t get a full briefing 
or after action as to exactly what happened. Sometimes that infor-
mation is a little incomplete. 

Mr. HUNTER. How about finding out for us and letting us know? 
Colonel DAVID. Certainly. 
[The information referred to was not available at the time of 

printing.] 
Mr. HUNTER. You are a little vague on it. So, find out the specific 

facts—— 
Colonel DAVID. I am a little vague because I don’t have the spe-

cifics; yes, sir. 
Mr. HUNTER. Well, bring it in and tell it to us. 
Now, let me ask you a question about that. My understanding is 

there has never been a murder at Guantanamo. Is that right? A 
murder. 

Colonel DAVID. That is correct. 
Mr. HUNTER. Okay. Is there any other prison in the world, major 

prison, where there has never been a murder besides Guantanamo? 
Colonel DAVID. If you are asking me, sir, I would assume there 

is not, although I don’t know. 
Mr. HUNTER. Any of you other folks know of any other prison in 

the world where there has never been a murder except Guanta-
namo, major prison? I don’t think there is one. I think it has got— 
in terms of having a capital crime committed in the prison, I think 
it is the only one in the world where there has never been a mur-
der. 

I have heard lots of my colleagues criticize Guantanamo; and I 
have looked at the records of murders, assaults, and other prob-
lems in their particular districts in their state and local prisons; 
and Guantanamo’s record looks pretty sterling compared to it. But 
I wanted to bring this out, because I think this is the framework 
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under which we are undertaking this hearing, is that somehow 
Guantanamo has a stigma. 

Is there a practice that we undertake right now that any of you 
think is—because I was there, and I saw them. I saw us. We read 
the Koran to them over the loudspeaker system I think—what— 
five times a day? We provide a taxpayer-paid-for Koran, prayer 
beads, rugs. I looked at their medical records. They had averaged 
about a five-pound per person weight gain over the year. Is there 
any particular procedure that we undertake that you think is an 
oppressive procedure that we should change, an official procedure? 
Anybody have a suggestion? 

Mr. DELL’ORTO. I have none, Mr. Chairman—or Congressman. 
Mr. HUNTER. Then here is my question for you. Outside of geog-

raphy, that is, the fact that Guantanamo is located where it is, and 
it is considered to be an extension of American authority because 
of the geography, is there a good reason to close Guantanamo? As-
suming that we are continuing to have this war against terrorists 
and that we incarcerate people like Khalid Sheik Mohammed, who 
does say that he planned the attack that killed thousands of men, 
women, and children, and we have to put him somewhere, and no-
body wants him in their congressional district, is there a reason, 
a compelling reason, for us to close Guantanamo? 

Ms. HODGKINSON. Well, the Secretary and the President have 
consistently stated that we are trying to move toward the day 
when we can close the facility and are trying to take those efforts 
that we can to do so, in light of some of the international criticism 
and other concerns that have been raised over the detention facil-
ity. 

Mr. HUNTER. We know what they have said, but my question to 
you is: Is there a compelling reason outside of the geography—be-
cause the Court has now attached certain rights to people who are 
incarcerated in Guantanamo—and most important of which, obvi-
ously, is the right to habeas—is there a compelling reason, outside 
of the geography, to close Guantanamo? If we have good people, as 
everybody concurs we have, incarcerating these folks—we have 
good care, good treatment, good food, good health care—is there a 
compelling reason to close Guantanamo? 

Ms. HODGKINSON. The Department of Defense would certainly 
not be in a position to provide better treatment in another location 
than the treatment that it provides at Guantanamo Bay. 

Colonel DAVID. Just for the record, sir—I don’t mean to interrupt 
you, but I do believe it would be appropriate to close Guantanamo 
Bay. I don’t want to not say that. I don’t want to interrupt you. 

Mr. HUNTER. That’s why I am asking the questions, so you can 
get your two cents worth in. Why do you think we should close it? 

Colonel DAVID. I think, first and foremost, because it is a blight 
on our legal integrity. And the fact that a detainee at Guantanamo 
Bay is being fed appropriately, that is wonderful. That is who we 
are. We are Americans. We are going to take care of people. 

But the fact that they do not have the right to counsel until they 
are charged, the fact that only recently the Supreme Court ex-
tended some constitutional rights to the detainees at Guantanamo 
Bay—I think one can begin to build—and certainly build a case bit 
by bit by bit—things that have occurred that justifies that, if we 
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are going to charge someone with a crime that faces a life sentence 
or death or long time in prison, we can do better than detaining 
them at Guantanamo Bay, if for no other reason than to make 
them more accessible to the court system, more accessible to the 
men and women that need to defend them. 

I think the issue may be where we put and how we house the 
individuals that we never intend to charge and, politically, we may 
never intend to release. But my function as Chief Defense Counsel 
is to defend zealously those people that have been charged, and I 
don’t believe Guantanamo Bay is an appropriate place for them to 
be, and I don’t believe that is the best place. And I believe we can 
do better, sir. 

Mr. HUNTER. Okay. So my question to you is—you said they are 
not being maltreated at Guantanamo Bay, but your complaint is 
you think the system is mistreating them. We are not treating 
them. We are not giving them all the rights that you feel they 
should be given. But that is not something that is driven by geog-
raphy or where you put them. You could apply the full rights of the 
Constitution to people at Guantanamo Bay if the country decides 
to do that, right? In the proceedings for people—that isn’t some-
thing that is derived from the location. That is something that is 
derived from our justice system. Is that not true? 

Colonel DAVID. It is certainly true from the standpoint of geog-
raphy. But, again, it is difficult, if not impossible, to apply our laws 
at this time to the facility, to the operation of the facility, to the 
due process for those individuals. 

Mr. HUNTER. Okay. That is something that is hard to understand 
here. Why can’t you apply the law and any mechanism that is 
passed by Congress, signed by the President, with respect to either 
the Detainee Treatment Act or this military justice system or the 
so-called Terrorist Tribunal Act that we have now put into law? 
That is not specific to a particular piece of geography. What is the 
problem here, Colonel? I mean, are you saying that defense counsel 
don’t have a place to stay when they come to Guantanamo, that 
they don’t have access to counsel? 

Colonel DAVID. That has been problematic in the past. I mean, 
unfortunately, I wasn’t consulted in the operation. I am not in 
charge of that. 

Mr. HUNTER. Let me ask the other folks. Do you see a problem 
with defense counsel being allowed access to Guantanamo or hav-
ing enough quarters or transportation or—— 

Mr. DELL’ORTO. We have made extraordinary efforts since the 
charging of these individuals in 2007 to provide support for all par-
ticipants in the trial process at Guantanamo. We have built a 
brand new courtroom. We have built—put together temporary 
quarters for all participants, so that we can provide everyone their 
opportunity. 

Mr. HUNTER. Okay. So, let me do this. Colonel, why don’t you get 
us a defense counsel to contact the committee who says that he 
tried to travel to Guantanamo or he traveled to Guantanamo and 
could not find adequate quarters, was not allowed to have a place 
from which he could operate to defend his particular client. You get 
us that information. If that is your claim—— 
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Colonel DAVID. My claim is not as it relates to accommodations. 
We have accommodations. My claim is as it relates to getting to 
and from. My claim as it relates to most recently is taking down 
my new counsel for an orientation—expected orientation—of Guan-
tanamo Bay, since they have the appropriate security clearances, 
and I wanted them to have an opportunity, as the prosecution, to 
have a briefing, have an orientation, unclassified briefing; only to 
have that planned and the day before cancelled, because, I was 
told, it was not appropriate for defense counsel to have that kind 
of orientation. 

But I will certainly get you details, sir. 
Mr. HUNTER. Okay. But they have a place to stay. 
Colonel DAVID. Absolutely. 
Mr. HUNTER. But you didn’t get an orientation you wanted to 

get. 
Colonel DAVID. They do have a place to stay, yes, sir. 
Mr. HUNTER. Okay. Mr. Dell’Orto, you got a comment on this ori-

entation? 
Mr. DELL’ORTO. Sir, I am aware of that particular request. I do 

know that the response that went back to Colonel David was, if you 
put it in writing and provide adequate justification, so that a deci-
sion can be made based on more than just an assertion that it was 
going to be an orientation, that that request would be considered. 

Mr. HUNTER. You know, we put this law together, and the reason 
I am taking some time—and I appreciate the chairman’s patience— 
this is a very serious matter and has a lot of depth. We put forth 
and examined tribunals that have been held in the past, from Nur-
emberg, Rwanda—and the House and Senate worked on this, 
Democrats and Republican counsel and non-counsel, and the Mem-
bers. And we put together a group of rights that we afford the de-
tainees under the Military Commissions Act: the right to counsel, 
the presumption of innocence, proof beyond a reasonable doubt, the 
opportunity to obtain witnesses and other evidence, the right to 
discovery, exculpatory evidence provided to defense counsel. State-
ments obtained through torture are excluded. Classified evidence 
must be declassified, redacted, or summarized to the maximum ex-
tent possible. 

And we had a lot of problems working this, Democrats and Re-
publicans, Senate and the House, because you had the problem of 
having classified information that the accused had a right to con-
front, and yet you couldn’t give classified information out. We fi-
nally worked through it to have it, to the maximum extent, re-
dacted and summarized, so that you could have a fair trial, and yet 
you could protect classified information. 

Statements allegedly obtained through coercion are only admis-
sible if the military judge rules that the statement is reliable and 
probative. A certified judge will preside over all proceedings of the 
individual commissions. The U.S. Government must provide de-
fense counsel, including counsel with the necessary clearances to 
review classified information on the accused terrorist’s behalf. That 
means you don’t keep information away on the basis that he 
doesn’t have counsel. And in capital cases, the military commis-
sions, 12 panelists, must unanimously agree on the verdict, and the 
President has the final review. 
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Panel votes are secret ballots, which ensures that panelists are 
allowed to vote their conscience. We did that because we didn’t 
want to have a subordinate officer feeling that he had to follow his 
superior’s vote in a particular vote against a detainee. So we pro-
vided for a secret ballot. Right to appeal to a new court of military 
commissions review and the court of appeals for the District of Co-
lumbia and the right against double jeopardy. 

Now, I read those to counsel for some of the defendants yester-
day, and I asked them if there were any additional rights that they 
would give to the defendants, any specific rights that they think 
that we missed. Not one of them came up with one. They talked 
around it. They talked about they thought they had the basic 
rights to be afforded full constitutional rights as U.S. citizens, but 
nobody came up with, ‘‘one they thought you missed one here.’’ 

Colonel, beyond those are rights, are there additional rights that 
you think that the defendants should have? 

Colonel DAVID. I think it would be helpful if the right to counsel 
arose prior to three or four or five or six years later being charged 
and prior to interrogations of any kind, however coercive, or wheth-
er they cross into torture. 

I also think it would be helpful if some of those rights were 
played out under the commission’s process more openly and trans-
parently than they have on occasion—for example, the right to dis-
covery of evidence, when that discovery is provided to you, either 
in trial or on the eve of trial—hundreds and hundreds and hun-
dreds of pages—it is difficult to, quite frankly, utilize that right ef-
fectively and have that right mean anything without causing preju-
dice to the accused. 

Off the top of my head, I can’t think of any other rights, so I 
probably would be in the same boat as the men and women yester-
day. I, certainly, if I have an opportunity and could supplement my 
testimony, I will do that. 

Mr. HUNTER. Certainly. 
Colonel DAVID. My only point on those rights, sir, is that there 

is a difference in theory and in practice, and I am concerned that 
what looks good at 30,000 feet, when you are on the ground has 
been tremendously problematic. 

Mr. HUNTER. Thank you, Colonel. Let me tell you, courts across 
the land make mistakes all the time. Lots of plaintiff’s lawyers, in-
cluding myself, have complained that we didn’t get timely dis-
covery. And you have a right—when you have discovery, you have 
a right to timely discovery. Statements obtained by torture are ex-
cluded under the law. So, we pass a law, and if it is not followed, 
of course, that is a reversible error in a case, and you get a rever-
sal. So, carrying out the law is an important thing. If you have any 
particular incidents of not getting timely discovery, I would like 
you to get those to the committee. And if you have any further, on 
reflection, any further ideas on how to make this system more fair 
and a better forum, please get those to us I think we’d appreciate 
that. 

Thank you, Mr. Chairman, for letting me take some time. The 
last thing is this: If you have been given the right to habeas, and 
I have never had a habeas case, but that is basically you are being 
held unlawfully; the heart of that case, for practical purposes, if 
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you have been picked up on a battlefield, I would think in a prac-
tical way, it is going to be, whether you are a combatant or farmer 
in the field, you had an AK–47, because you were one of the live-
stock protectors in a town, and you got picked up on a sweep. You 
shouldn’t be there. 

The problem is the details of that are going to be long since— 
the principles in that military sweep are going to be long since dis-
sipated from the scene, and this is not like a crime scene, where 
you have a lot of people attend the scene of a crime, and you have 
lots of expert capability focusing. A lot of these folks are picked up 
in battlefield operations which are very transitory, very quick, and 
the idea—if you are the court trying to figure out what you review 
in the habeas, what do you think? 

I would ask maybe Mr. Dell’Orto to answer this, do you see prob-
lems with the court being able to figure out what the scope of their 
review is going to be? You get a guy that was picked up in an Af-
ghan village four years ago, what are you going to be able to do 
to ascertain the merit of his habeas appeal? 

Mr. DELL’ORTO. It will be a difficult process. It will be a question 
of I would assume the detainee presenting, at some point, his view 
of why he should not be held, countered by the government’s infor-
mation, which will be largely from battlefield reports—reports filed 
by those who captured him, who brought him into their custody, 
matching up intelligence reports that would come from a variety of 
sources, many of which are going to be very sensitive and highly 
classified. 

They will be the means by which we obtain that information. 
They will be the sources and methods. In many instances, it will 
be information coming from foreign governments that want that in-
formation protected. And so, while—in the system that we have 
now, under the Combatant Status Review Tribunal (CSRT) process 
that we have now, many of those things will be considered by mili-
tary officers who have some knowledge of what this is all about 
and, certainly, can assess the intelligence value of the information 
that has been brought forward. 

Judges may not be as able to pour through that and make the 
assessments that they need to make on that sort of information. 
And then, if we start getting into what the detainee needs to be 
provided to allow him to rebut that information, it will be a very, 
very difficult process of trying to take that classified information 
and develop an unclassified summary that the detainee can be 
shown that will satisfy the judge that the detainee has had enough 
information to permit him to respond. It will be very, very difficult, 
and it is one of the difficulties associated with this type of warfare. 

Mr. HUNTER. Thank you. I know that the chairman is an expert 
in this area and has tried a lot of cases and has questions in this 
area too. It looks to me that the practical aspect of laying out a 
template for what the scope of the review is going to be and wheth-
er our guys are going to be able to, the judge is going to be able 
to really accomplish a meaningful habeas review, is I think ques-
tionable; but, thank you. 

Thank you, Mr. Chairman, for giving me some time on this. 
The CHAIRMAN. You bet. 
Mr. Spratt. 
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Mr. SPRATT. Thank you, Mr. Chairman. 
I believe Boumediene makes it clear that the detainees at Guan-

tanamo have the right to petition for habeas corpus. Do you believe 
that the decision also allows them the full panoply of rights that 
would come to an ordinary defendant seeking habeas corpus? Or is 
there some diminished status, some diminished bag of rights, col-
lection of rights that they have? Is that part and parcel of the At-
torney General’s request of us to write the law that we may have 
the right to diminish the associated rights that they have? 

Mr. KATSAS. No. What Boumediene says is that the detainees 
have a right to petition for habeas corpus. The Attorney Gen-
eral—— 

Mr. SPRATT. Let me ask you: can Congress take constitutional 
rights away? If this is a constitutional right, the right to habeas 
corpus, can we diminish it? 

Mr. KATSAS. You can’t eliminate the right to habeas corpus. You 
can certainly pass statutes that define the procedures to be used, 
the standards of proof. You have done that with respect to habeas 
corpus. 

Mr. SPRATT. Does the Department take the position that Con-
gress has the authority to strip courts, federal courts, of the right 
to review habeas corpus petitions? 

Mr. KATSAS. The Supreme Court has struck down a strip. What 
we are now proposing is legal standards to govern the exercise of 
the detainee’s habeas corpus rights. And I should add that the At-
torney General’s specific proposals are consistent with all of the 
rights recognized in Boumediene and all of the rights previously 
recognized by the Supreme Court in Hamdi. 

Mr. SPRATT. Let’s take coercive testimony, evidence obtained 
through coercive means. Is that admissible on the same basis that 
it would be admitted or excluded in non-detainee cases, in ordinary 
criminal cases? 

Mr. KATSAS. Evidence improperly seized, obtained, would be ex-
cluded. 

Mr. SPRATT. What about the right to confront those who have 
made accusations against you? 

Mr. KATSAS. Confrontation rights of the sixth amendment would 
not apply because enemy combatant proceedings are not criminal 
proceedings, and the sixth amendment, even for citizens in this 
country, applies only to criminal prosecutions. 

Mr. SPRATT. So, there is no right, then, to have witnesses who 
have made charges, accusations, against you personally, confront 
you face to face in open court? 

Mr. KATSAS. If that means the only way to support a detention 
is for service members to be summoned back from the battlefield 
to give eyewitness testimony, as opposed to a hearsay affidavit, we 
think the answer is and should be ‘‘no,’’ as the Supreme Court rec-
ognized in the Hamdi case when it specifically said that use of 
hearsay in these circumstances would be permissible. 

Mr. SPRATT. What about exculpatory evidence as a matter of fair-
ness? Should the defendant have access to it, including detainees 
here, or is their right to exculpatory evidence somehow less than 
the right of an ordinary criminal defendant? 
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Mr. KATSAS. The essence of the habeas proceedings that the Su-
preme Court has mandated is that the detainee be able to put on 
whatever evidence he wishes. We don’t think that that entails the 
right to compel the government to search through all of its records 
worldwide for any evidence that might exist anywhere due to clas-
sification concerns, burdens on the military, and the lack of any 
precedent for applying that kind of criminal standard in these very 
different enemy combatant proceedings. 

Mr. SPRATT. So, what we are saying is that although the court 
has ruled that the detainees have a right to habeas corpus, once 
they exercise that right and try to show that they are not guilty 
of anything that would justify their being further held, their proce-
dural rights are less than the procedural rights of an ordinary 
criminal defendant in the federal courts? 

Mr. KATSAS. Absolutely Mr. Spratt. The Supreme Court in 
Boumediene said explicitly that the extent of procedural protections 
in habeas corpus proceedings need not track the extent of protec-
tions in criminal prosecutions in domestic Article three courts. 
They were quite explicit on that point. 

Mr. SPRATT. Boumediene holds that? 
Mr. KATSAS. Boumediene does not definitively answer the ques-

tion of how much procedure the detainees are entitled to, but it 
does say that the procedure need not match the amount of proce-
dure for a domestic criminal trial. 

Mr. SPRATT. Colonel David, how do you read the decision? 
Colonel DAVID. Excuse me, I believe the decision is clear that nei-

ther citizenship nor sovereignty status is dispositive. Instead, the 
Court quoted whether a constitutional provision has 
extraterritorial effect depends on the particular circumstances and 
practical necessities and the possible alternatives. I think they 
were not satisfied with the alternatives. They made it clear that 
habeas will extend, and I think there is certainly a precedent there 
that other constitutional rights will apply to the detainees charged 
before the commissions in Guantanamo Bay. 

As I stated earlier, and if necessary, those will be litigated one 
by one. But I certainly believe it is a broader right reading. 

Mr. SPRATT. Mr. Katsas, the Attorney General sent us a letter 
on July 21 with six key points that he would like to see in legisla-
tion that the Congress writes. The first is that the law should pro-
hibit federal courts from ordering the government to bring enemy 
combatants into the United States. What is the purpose of that? 

Mr. KATSAS. The purpose of that is safeguarding the security of 
this country. It seems unwise to allow potentially dangerous people 
into the country to roam free in our midst. 

Mr. SPRATT. They would be in the custody of the military, would 
they not? 

Mr. KATSAS. They may or may not be in custody. I would think 
that other things being equal, custody at a secure foreign military 
base on a remote island is safer than custody in New York City or 
Washington, D.C. 

Mr. SPRATT. Thank you very much. 
The CHAIRMAN. Mr. McHugh from New York. 
Mr. MCHUGH. Thank you, Mr. Chairman. 
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Gentlemen, I want to pursue Mr. Spratt’s last point a little bit. 
I would preface it by saying that I think the very interesting dis-
cussion between Mr. Katsas and Colonel David as to what this 
court decision conveys with respect to constitutional rights and 
what the provision of habeas means here, given the absence of 
guidance by the court, which is also at the crux of all four of the 
dissenters in this case, show the peril in which this case has left 
us, because we truly don’t know what this ruling means in terms 
of conveyed rights. Colonel, I respect your opinion, and you may 
well be right that there is a clear indication that these combatants 
being held are entitled, under our Constitution, to additional 
rights; and while I would say to Mr. Katsas I would probably agree 
with your analysis and your arguments as to what you believe, I 
suspect before Boumediene came down, you believed there was no 
right to habeas either, so we don’t know. 

Let’s talk about the 60, roughly, individuals at Guantanamo who 
we expect, at some point, will have no status there. They have been 
processed and ready for release, but they have nowhere to go, ei-
ther because, for our purposes we would not release them to cer-
tain countries or, for other reasons, other countries would not take 
them. Is there not at least a question of uncertainty, at some point, 
in a process of habeas, a judge will be looking at this as a result 
of the Boumediene decision and will say, ‘‘You must release these 
people into the United States’’? Is that not a possibility? 

Mr. KATSAS. Absolutely. It is a possibility. We have one pending 
motion in which a detainee has requested precisely that. 

Mr. MCHUGH. Would that now take us back to Attorney General 
Mukasey’s first point that he is concerned about that possibility? 
Those people could—and I assume in that circumstance would not 
be under custody—they would be free to roam; true? 

Mr. KATSAS. The request is for release into the country. 
Mr. MCHUGH. Colonel, would you disagree with that analysis, 

that potential? 
Colonel DAVID. I think, certainly, the potential is there. 
Mr. MCHUGH. Thank you. Colonel, I tried to follow very carefully 

the discussion with the ranking member with respect to the facility 
at Guantanamo. And quite frankly, I tended to agree with the 
ranking member that the concerns you have weren’t necessarily 
embedded into a facility per se. They were largely procedural, al-
though I recognize there is a geography issue in transport and such 
that you have. But I made an assumption as to what I believe your 
position was, and I don’t think making an assumption on your posi-
tion on my part is fair, so I want to ask you. 

My assumption is, listening to what you said, you would believe 
that the only fair location in which to operate this kind of system 
and have this kind of facility would be in the continental United 
States (CONUS), in the United States. Am I making a correct as-
sumption? 

Colonel DAVID. Yes, sir. With respect to those detainees being 
charged, my opinion would be that they could be transferred to and 
tried within the federal criminal justice system or under the Uni-
form Code of Military Justice (UCMJ) or even under some quasi- 
special court. 

Mr. MCHUGH. Here in the United States? 
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Colonel DAVID. Yes, sir. 
Mr. MCHUGH. Thank you. I am glad we got that on the record. 

I didn’t feel it was fair to assume that. 
The other assumption, but I want to give you a chance to more 

clearly define—I also heard you say, but before that—I was assum-
ing your belief is that Hamdi suggests very clearly that the detain-
ees at Guantanamo have a wider range and, as you just said, will 
be argued and ultimately held that they have a wider range of con-
stitutional rights than just this narrowly defined habeas; true? 

Colonel DAVID. Yes, sir. I think that issue is obviously not an-
swered. 

Mr. MCHUGH. I am asking your belief? 
Colonel DAVID. Yes, I do believe it. 
Mr. MCHUGH. Thank you. 
Mr. Dell’Orto, you said in the beginning in your statement—you 

read it here—that the dual-track process provided under this rul-
ing, as well as that provided under the Detainee Act, provides to 
those detainees more appellate rights than a United States citizen? 

Mr. DELL’ORTO. Yes, sir. 
Mr. MCHUGH. I want to be clear for the record. I would argue 

it also affords more rights of appeal than are afforded to the people 
who are guarding them, the men and women who wear the uniform 
of this country. Would you agree with that? 

Mr. DELL’ORTO. Yes, sir. And if I could append a point on your 
previous question, in point of fact, if you take Colonel David’s argu-
ment to its logical conclusion, he would be arguing that by virtue 
of this decision, a detainee at Guantanamo has more rights under 
the Constitution than our service men and women have under the 
Uniform Code of Military Justice, because there are certain con-
stitutional rights that are constrained under the Uniform Code of 
Military Justice. 

Mr. MCHUGH. In fairness to the Colonel, I didn’t hear him say 
all constitutional rights are conveyed. But I appreciate your com-
ment. 

Mr. Chairman, just one more question. 
Thank you, sir. 
I would say to Mr. Katsas: I think your analysis of the convey-

ance of the right to confront—and by the way, for the record I 
dropped out of law school after 10 days, so jump in here and correct 
me at any time—but from my limited knowledge, that the right of 
confrontation under the sixth amendment is normally considered a 
civil finding and would not be applied here, you would argue. You 
and I would agree in that argument. But would I be wrong to be 
concerned that, thereto, there could be a court determination in the 
future, as they fill in these considerable blanks left by this decision, 
that that right of confrontation should be extended to detainees? 
Does that concern you? 

Mr. KATSAS. In the habeas proceedings or in the prosecutions? 
Mr. MCHUGH. Either. 
Mr. KATSAS. In the prosecutions, that is an open question, but 

the Military Commissions Act already provides confrontation rights 
by statute. 

Mr. MCHUGH. If it were provided under a sixth amendment 
right, a right that we would argue is not yet extended but could 
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be as the blanks were filled in, it is my understanding that a true 
confrontation under the traditional aspects would be held here in 
the United States in federal court over on Constitution Avenue. Is 
that true? 

Mr. KATSAS. If the proceedings were conducted here—— 
Mr. MCHUGH. Is that not standard procedure in a sixth amend-

ment confrontation before federal court? 
Mr. KATSAS. The habeas proceedings would be conducted here. If 

confrontation rights were extended, then the detainees would be 
here in Washington, D.C. at Third and Constitution, Northwest. 

Mr. MCHUGH. Mr. Chairman, in closing, I would say, look, Colo-
nel David is doing a great job in representing the interests of his 
clients, and I feel certain he comes committed to his passion, and 
he probably has points that need to be carefully considered, but I 
refer in closing to the Attorney General’s comments. And without 
saying he is all right or all wrong, I think these are points that we 
have to carefully consider. In my opinion, there are far too many 
blanks here in far too many important ways, as is embedded in 
much of the dissent opinions, for those who have read it—that it 
is incumbent upon us to step in and be heard and fill in some of 
those blanks that I think cry out for definition. 

That is why this hearing is important and why I, personally, 
deeply appreciate all four of you being here. Thank you all for your 
service and patience, too. 

The CHAIRMAN. Thank you very much. Mr. Murphy. 
Mr. MURPHY. Thank you, and I agree with Mr. McHugh on his 

past statement. 
Mr. Dell’Orto, I know you are an Army officer for 27 years, and 

I appreciate the whole panel for being here. I do want to mention 
that you actually get more rights as a soldier, as you know, when 
it comes to criminal law, whether it is fifth amendment rights be-
cause you have the article 31(b) rights as compared to Miranda, 
and you get sixth amendment right to counsel in the military, as 
compared to in the civilian world, where you have to be indigent 
to get a right to counsel free of charge. You get free attorneys in 
the military. 

I know you don’t give first amendment freedom of speech rights 
and others. I know you are a Notre Dame grad. I went to King’s 
College, another Holy Cross school, but you went on to Pepperdine 
and St. John’s and Georgetown, and I don’t want to match wits 
with you or with the board. I was just a lowly constitutional law 
professor for West Point before I got this gig. 

Going to my question, Mr. Katsas, pursuant to the authority 
granted under the Authorization for the Use of Military Force 
(AUMF), do you believe that an old lady in Switzerland who sends 
a check to an orphanage in Afghanistan can be taken into custody 
as an enemy combatant if, unbeknownst to her, some of her dona-
tion is passed to al Qaeda terrorists? 

Mr. KATSAS. I don’t. And I should add that Judge Green, whom 
you were quoting, went on to say that she believed that that hypo-
thetical does not describe any Guantanamo detainee. 

Mr. MURPHY. Then, you disagree with the statement of Deputy 
Associate Attorney General Brian Boyle, who, in federal district 
court in 2004, responded to that very question just asked you by 
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saying that the grandmother could be held because ‘‘someone’s in-
tention is clearly not a factor that would disable detention.’’ 

So, I am puzzled. What is the government’s formal position to the 
outer limit on who can be detained under the AUMF? 

Mr. KATSAS. Under the AUMF, nations, organizations, or persons 
who committed the September 11 attacks or harbored those who 
did are proper objects of military force, including detention. In gen-
eral, what that means at a minimum is that al Qaeda fighters and 
Taliban fighters can be detained, because al Qaeda is the organiza-
tion that committed the attacks, and the Taliban is the armed force 
of the Nation that harbored al Qaeda. 

I fully agree with you to the extent your line of questioning sug-
gests that there will be difficult questions at the outer bounds of 
who counts as al Qaeda. What happens to someone who is not actu-
ally fighting but writing checks? Is someone who occasionally 
writes a check different from someone who looks more like an 
Army paymaster? 

The existence of those hard questions at the outer margins, I 
don’t think changes the fundamental point that Taliban and al 
Qaeda fighters are subject to detention, and our fundamental con-
cern is with the core principle, because, as I said in my opening re-
marks, we had four out of nine judges on the fourth circuit con-
clude that no member of al Qaeda could be detained, not even 
Osama bin Laden. 

Mr. MURPHY. Which is a minority? 
Mr. KATSAS. A bare minority. Four out of nine. 
Mr. MURPHY. Colonel David, do you believe that the AUMF ap-

plies to individuals who have no direct connection to al Qaeda or 
the Taliban and have not engaged in belligerent acts toward the 
United States? 

Colonel DAVID. With that general proposition, I would hope so. 
Mr. MURPHY. Thank you. 
In response to the Boumediene decision, Attorney General 

Mukasey called on Congress to pass legislation that basically codi-
fies the Administration’s broad and, in my opinion, constitutionally 
suspect definition of who the government can detain as an enemy 
combatant pursuant to the AUMF. We are trying to find a balance 
here. Obviously, we are looking at the spectrum. One the one hand 
are the Miranda rights on the battlefield, which no one on this 
committee and 99 percent of us in America don’t agree that when 
you are fighting enemy combatants, they don’t get constitutional 
rights on the battlefield, and we don’t give them Miranda warn-
ings, or article 31(b) warnings, as we call them in military justice. 

But on the other hand—I think most Americans say this—and 
we have hundreds of folks who have been detained in Guantanamo 
Bay for over six years now, and what is going on with them, and 
that is why we had this decision—grant them a habeas corpus. 

With all due respect to the Attorney General’s proposal, I don’t 
think it is serious or realistic, and he knows full well that this Con-
gress will not approve legislation granting the government power 
that broad, nor, in my opinion, should it. 

As Judge Wilkinson of the Fourth Circuit Court said, who I think 
you would agree is a conservative judge—he said of the al Marri 
case, ‘‘To turn every crime that might tenuously be linked to ter-
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rorism into a military matter would breach this country’s most fun-
damental values.’’ 

I think the American people, Mr. Chairman, are tired of blatant 
partisanship from this Administration, which has been displayed 
too many times when it comes to national security issues over the 
past seven years. We are trying to find a proper balance. So, could 
the panel please give this committee a realistic idea of how future 
bipartisan legislation would define who exactly the government can 
detain, while not breaching our country’s most fundamental val-
ues? I would ask the panel to please answer that question. 

Mr. KATSAS. The Administration agrees with the quote from 
Judge Wilkinson that you just read. The Attorney General, I am 
pretty confident, would not disagree with it. I think a good start 
would be confirming the power of the military to detain members 
of al Qaeda, the Taliban and associated forces. 

Mr. MURPHY. I would agree with you. I think we can all agree 
that if it is an al Qaeda member or a Taliban member or anyone 
who harbors al Qaeda or Taliban, we want to be able to go after 
them. No one in this room is disagreeing with you. 

What we are arguing, though, is how do you find out if they are 
Taliban or al Qaeda? And how tenuous of a connection does it have 
to be? 

Mr. KATSAS. On the question of how tenuous the connection has 
to be, no doubt there are hard questions on the outer bounds of 
that. And if you were to try to specify a more precise definition of 
who is sufficiently related to al Qaeda to be subject to detention, 
we would be happy to work with you on that. 

Mr. MURPHY. With all due respect, you are a member of the Ad-
ministration. We are asking for your professional opinion here as 
we are trying to craft very important legislation that is dealing 
with the very important issue dealing with national security. We 
are asking for your professional opinion. Give us a realistic idea of 
how—in the future, what kind of bipartisan legislation do we need? 
How do we move forward from here? 

Mr. KATSAS. Sorry. I think I just gave it to you. My professional 
opinion is that it would be both constitutional and prudent to con-
firm the military’s authority to detain al Qaeda, Taliban, and asso-
ciated forces. And to come back to your other question about how 
do we determine who falls within that circle, the Supreme Court 
has spoken. The answer is through habeas corpus proceedings; and 
now the task, I hope, for the political branches working together, 
is to spell out the details of how those proceedings should be imple-
mented. 

Mr. MURPHY. Part of the issue, and we had a very important 
hearing yesterday—and I think it was Neal Katyal who said only 
half of a single trial was completed after seven years of the exist-
ence of Guantanamo Bay. You know, there is an argument whether 
or not we should have a national security court. There are a lot of 
issues we are trying to wrap arms around. I would ask the other 
members of the panel if they would like to answer. 

And I know Sandra Hodgkinson. We served at the same time in 
Iraq together. I know you were on the civilian side. I was south of 
you. Unfortunately, I didn’t get a chance to live in the green zone, 
although that was not nice duty; don’t get me wrong. I used to 
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bring my legal team there to swim in the pool, because we didn’t 
have showers at the time we worked. We were a bunch of para-
troopers, and we didn’t smell too well. I know you have the experi-
ence, as well, being a JAG attorney. And if you have a comment 
on my question, I would appreciate to hear it. 

Ms. HODGKINSON. One thing that I think is important to note, 
and I know we are talking a lot about Boumediene and Guanta-
namo, but we have captured as you know well over 100,000 people 
since the beginning of this particular war. And a very small num-
ber, through battlefield screening, ever ended up at Guantanamo 
Bay. So, while we agree it can be difficult to define who fits within 
these narrow definitions, the hope is that after different levels of 
hearings, whether they are battlefield or combatant status tribunal 
or an administrative review board, gets us to a degree of more con-
fidence that at least we are holding the people who pose a real 
threat to us; because I want to assure everybody here in the room 
that we have no desire to hold anybody who doesn’t fit in that cat-
egory or pose a threat to the United States. 

As we move forward, I think there have been a lot of issues ad-
dressed in the Attorney General’s testimony and, also, discussed 
here about practical ways to ensure that these habeas proceedings 
can proceed as quickly and efficiently as possible, to have those 
very determinations made, so that we can move forward and the 
decisions can be made by the courts. In the meantime, I can assure 
you that we are going to do everything we can to continue to trans-
fer out those detainees that can be transferred from Guantanamo 
Bay and to continue to try to shrink the population as we look at 
the other alternatives that are out there. 

Mr. MURPHY. Anyone else? 
Mr. DELL’ORTO. Congressman, in terms of the definition, I would 

suggest that you might want to look first at section 948(a) of the 
Military Commissions Act, which, obviously, was passed by Con-
gress in 2006 and signed by the President shortly thereafter. From 
the standpoint of jurisdictions of the military commissions, that 
gives you a definition which is very similar to what was adopted 
very early on for the purposes of the combatant status review tri-
bunal process. And so those definitions are out there, and we think 
that they are operable definitions, and we think that they have 
served us well to date in the war on terror. 

Mr. MURPHY. Colonel David. 
Colonel DAVID. My concern right now is what happens to those 

individuals that are charged. I think we all agree, or at least I hope 
we agree, that when all is said and done, whether you are a pros-
ecutor or defense counsel, the discussion centers on, gosh, the evi-
dence I could have called or the witness I could have called or 
something I could have done differently and whether someone is 
found guilty or not guilty and what the sentence is—the discussion 
is about that and not, for years to come, about the process or the 
flaws in the process or the problems with the process. 

I think that is a goal we all share. The problem is how we get 
there, and the concerns we are trying to bring forth, in the litiga-
tion and in any form we can, is that the process, the commission’s 
process, has flaws. 
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I am concerned. I don’t want anyone murdered in prison, but I 
don’t want someone dying there of old age because they have been 
held there for an extended time without due process. I think we are 
better than that. I don’t envy your challenge. 

Mr. MURPHY. Along those lines, Colonel, yesterday we had testi-
mony from Colonel Morris Davis from the Air Force, and he quoted 
the prosecutor from the World War II saboteur case. In 2001, right 
after the 9/11 attacks—and his name is Mr. Cutler—he said, after 
2001, that we know more about the United States on how we pros-
ecute al Qaeda members, and that will say just as much about us 
as it will say about al Qaeda. 

Colonel DAVID. Sir, I am just a small town Indiana boy, but I 
wouldn’t want to drive a 1940’s vintage automobile, and I wouldn’t 
want to be operated on in a 1940’s vintage hospital. So, I think, as 
painful as it may be for us as a country, in the long run, giving 
the detainees 21st century legal rights is the right thing to do, so 
we can stand up in front of the world. We did it right, and we have 
no excuses, and we are not subject to ridicule and criticism, and 
our legal integrity is maintained, and we have defended the rule 
of law. I think that is what we are about. 

Mr. MURPHY. I yield back to the chairman. For those folks home 
watching, the chairman is a former county prosecutor in Missouri 
and a military historian, and I just want those people home in 
America to realize that we are not asking to give any type of Mi-
randa rights on the battlefield. If it is al Qaeda or Taliban, we 
want to prosecute them to the fullest extent, and that is an appro-
priate judgment if that is the case. But at the same time, if there 
are people who are locked up in Guantanamo Bay that were there 
for wrong reasons, whether they were turned over because they got 
a bounty or whatever reason, now that they have the rights under 
habeas corpus, which I think we should have passed as a Con-
gress—we didn’t get there, even though we have legislation and it 
hasn’t come up for a vote; but we are getting after it now, and it 
is something that I am very proud of. 

I yield back to the chairman. 
The CHAIRMAN. I thank the gentleman. 
Mr. HUNTER. Mr. Chairman, if I may. 
The CHAIRMAN. Mr. Hunter. 
Mr. HUNTER. Thank you, Mr. Chairman. 
Once again, Colonel, you talked about 21st century rights. The 

right to have counsel is a 21st century right. The right to be con-
victed beyond a reasonable doubt is a 21st century right. 

These 15 rights that I enumerated which so far nobody has been 
able to expand upon, including you, are 21st century rights. And 
of course, we expect the system to carry those rights out. Now, if 
you see people not carrying those rights out, we expect to know 
about that. But I don’t want to let this hearing conclude with the 
idea that somehow we are summarily convicting people without af-
fording them their rights. We are not doing that. 

And I also know that we have given a free pass to people who 
were incarcerated in Guantanamo Bay, and they have gone back, 
picked up arms; and they have tried to kill Americans on battle-
fields. That is people who come from Mr. Murphy’s town and people 
who come from my town in San Diego, and the people who come 
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from the chairman’s towns, and we have an obligation to the people 
who fight on the battlefield to make sure that the guys that they 
have given blood, sweat, and tears to bring those people in when 
they capture them—and the idea of us having a system where tie 
goes to the runner, and we jettison those people back to the battle-
field to make ourselves feel good, instead of warehousing them for 
the duration of the war, is a disservice to them. 

I appreciate the panel being here, but I also appreciate the fact 
that we did put a bill together. I think it is a good bill. I notice 
that the Colonel, who was with us yesterday, said that he thought 
that the Military Commissions Act (MCA) is a good basis for the 
prosecution of people who are accused of terrorism against the 
United States. I want to see these prosecutions continue. I think 
we all do. I think everybody here does. I want to thank the panel 
for being with us. 

Last, I think it is a real mistake for us to close Guantanamo be-
cause the rest of the world doesn’t like it. The rest of the world 
goes behind closed doors after Americans go out to the far reaches 
of the world and risk our lives trying to bring these guys to justice. 
And they breathe a sigh of relief after the Americans do it. Then 
they can hold press conferences and say that we didn’t give Khalid 
Sheikh Mohammed all of the rights that he was entitled to while 
our guys were out there risking their lives to bring him in. 

I think we have done a pretty darn good job of this so far, and 
I think it is a mistake for our political figures, including those in 
my party, to say that they are going to close Guantanamo to some-
how do away with this image that has falsely built up around this 
system of justice. 

Thank you, Mr. Chairman, thanks for having the hearing today. 
The CHAIRMAN. Back to the legislative issue. 
There is a law on the books called the Classified Information 

Procedures Act. The Attorney General mentioned in his speech be-
fore the American Enterprise Institute that there should be legisla-
tion in relation to habeas corpus proceedings that are related to the 
status of detainees, that the Classified Information Procedures Act 
is inadequate. I am asking Mr. Katsas: Upon what basis does the 
Attorney General make that assertion? 

Mr. KATSAS. The Classified Information Procedures Act governs 
criminal trials, outside the wartime context, in domestic Article 3 
courts. The question before you today is appropriate procedures for 
wartime status determinations in a non-criminal context for aliens 
captured and held outside the country. 

The fundamental problem with applying the Classified Informa-
tion Procedures Act in this very different context is that, ulti-
mately, the Classified Information Procedures Act, in many cases, 
puts the government to the Hobson’s choice of either revealing clas-
sified information or letting somebody go in any case where a judge 
finds that there is no adequate substitute for classified information. 
That might be an appropriate burden to impose on the government 
in the context of criminal prosecution. We don’t think it is an ap-
propriate burden in the context of fighting a war. 

The CHAIRMAN. Has the Classified Information Procedures Act 
been used in any of the trials thus far? Regarding terrorism, of 
course. 
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Mr. KATSAS. In the habeas hearings or the prosecutions? 
The CHAIRMAN. No, in the actual prosecution. 
Mr. DELL’ORTO. We have the version of the Classified Informa-

tion Procedures Act that is different for military commissions that 
was passed by Congress in the Military Commissions Act. 

I don’t believe we have actually had to employ those procedures 
yet in the trial that is underway at Guantanamo at this moment. 
I could be wrong on that, because I don’t follow the day-to-day hap-
penings in that particular court. So, I could be wrong on that, Mr. 
Chairman, but I don’t believe we have had to employ those proce-
dures yet. 

Mr. KATSAS. And I should add it has not yet been used in the 
habeas proceedings involving detention challenges, although de-
tainee counsel have asked for something like it. 

The CHAIRMAN. Despite that, if your Department has rec-
ommendations along this line, we would appreciate additional in-
formation on it for us, because it could pose a problem in the fu-
ture. 

Mr. KATSAS. We would be happy to do that. 
The CHAIRMAN. Colonel David, you might be interested in know-

ing that country lawyers do think alike, and you have some country 
lawyers up here listening to your testimony today. 

Gentlemen, thank you for your patience and your testimony. It 
has been very, very helpful. I know it has been a long day for you, 
but this is a most important subject for us to be considering, and 
we will obviously be looking at your testimony in the days ahead. 
Thank you so much. 

The hearing is adjourned. 
[Whereupon, at 5:35 p.m., the committee was adjourned.] 
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QUESTIONS SUBMITTED BY MR. SKELTON 

The CHAIRMAN. There is a law on the books called the Classified Information Pro-
cedures Act. The attorney general mentioned in his speech before the American En-
terprise Institute that there should be legislation in relation to habeas corpus pro-
ceedings that are related to the status of detainees, that the Classified Information 
Procedures Act is inadequate. Upon what basis does the attorney general make that 
assertion? 

Mr. KATSAS. When classified materials may be relevant to criminal proceedings, 
the Classified Information Procedures Act (‘‘CIPA’’), 18 U.S.C. app. III §§ 1-16, Pub. 
L. 96-456, provides procedures designed to protect the rights of the criminal defend-
ant while minimizing the associated harm to national security. The habeas litigation 
currently ongoing in the wake of Boumediene, like all habeas litigation, is civil in 
nature, and therefore CIPA has no application to it. CIPA reflects a fundamental 
policy choice that individuals subject to criminal prosecution should be entitled, in 
some circumstances, to access classified information for their defense. That conclu-
sion is inapplicable to aliens captured and held outside the United States as war-
time enemy combatants. 

Wartime status determinations, whether performed by the military or by habeas 
courts, are fundamentally different from criminal prosecutions. The purpose of de-
taining enemy combatants for the duration of hostilities is not to punish, but to pre-
vent those combatants from returning to the battle to fight against American sol-
diers and interests. In that context, the Government should not be put to the Hob-
son’s choice of either releasing Taliban or al Qaeda combatants during the ongoing 
conflict, on the one hand, or sharing with those combatants classified national secu-
rity information about our intelligence sources, methods, or operations, on the other. 

Finally, to the extent that the question relates to military commission prosecu-
tions of enemy combatants, those prosecutions are being undertaken by the Office 
of Military Commissions in the Department of Defense. Although the Department 
of Defense is best able to respond to questions regarding the military commission 
process, generally, I would like to note an important point. As iterated earlier, the 
Attorney General’s comments that are the subject of the question above related not 
to criminal trials, but to civil habeas corpus proceedings—proceedings in which 
CIPA does not apply. Similarly, CIPA does not apply in military commission pros-
ecutions either; however, the Military Commissions Act of 2006 provides similar— 
but more extensive—protections for classified information in the commission proc-
ess. 
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